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::  IN  THE  COURT  OF  THE  SESSIONS  JUDGE  ::::: NALBARI  :: 

    
                              Present  :    Mrs. S. Begum. 
                                                 Sessions Judge, 
                                                 Nalbari. 
    

SESSIONS CASE NO : 89/2006 
     u/s- 341/302/34  IPC  

                               

                             State of Assam …………………Complainant  

                                    -Vs- 

1. Md. Nazir Ali. 
2. Md. Rasim Ali. 
3. Md. Jalal Ali. 
4. Md. Uzir Ali. 
5. Md. Nur Ali….....................Accused persons. 

Appearance :-  

  For the prosecution: Mr. M. Das, Addl.Public Prosecutor. 
                                                      Assisted by Mr. J. Kalita, Adv. 
  For the  defence     : Mr. T. Ahmed, Advocate. 
   
                    Date of argument  :   15/02/18,11/04/18 & 08/06/18. 
  Date of Judgment   :  20/06/2018. 
  
     

J   U   D   G   M   E   N   T 

 

 The prosecution case, which is reflected in the ejahar lodged by  Md. 

Kasim Ali, is that on 5/7/04 at about 8-30 pm while his elder brother Naimuddin 

Ali was proceeding towards his house on his way  at the road in Chapra village in 

front of the house of Kasim Ali, the accused persons, namely, Md. Nazir Ali, Md. 

Nur  Ali, Md Rasim Ali, Md. Jalal Ali being armed with deadly weapon like lathi, 

dagger, axe and spear suddenly wrongfully restrained Naimuddin and assaulted 

him by means of the weapon. After the occurrence hue and cry was raised in the 

village and the village people, namely, Khalil Ali and some others etc. brought 

Naimuddin to Tihu PHC for treatment. But the Doctor declared him as dead. It is 

further alleged that the  accused persons also chased Rafiq Ali who was coming 

behind Naimuddin, but he somehow managed to save his life. It is also disclosed 

in the ejahar that there was some dispute between the accused persons with the 

deceased regarding cultivable land of Rajib Gandhi College. On the date of 
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occurrence for the said land dispute one meeting was held at the college campus 

but no settlement was arrived at in the said meeting and the accused persons 

came out from the meeting being furious. On the strength of the ejahar Tihu PS 

Case No.41/04 u/s-341/302/34 IPC was registered. Police force set into motion 

on receipt of the ejahar and after completion of the investigation police 

submitted charge-sheet against the accused  namely, Md. Nazir Ali, Md. Nur  Ali, 

Md Rasim Ali, Md. Jalal Ali and Uzir Ali u/s-341/302/34 IPC.   

 

2. The accused persons appeared before the learned Judicial Magistrate 1st 

Class, Tihu in GR Case No.610/04 (corresponding Tihu PS Case No.41/04). The 

learned Magistrate committed the case to the court of sessions as the case is 

exclusively triable by the court of sessions.   

 

3. While the accused entered into their appearance before this court my 

learned predecessor after getting prima facie material against the accused 

framed charge u/s-148/302/149 IPC and charge was read over to the accused to 

which they pleaded not guilty and claimed to to be tried.  

 

4. The prosecution to bring home the charge against the accused examined 

as many as 14 witnesses including I/O & M/O. The case of the accused is of 

denial. 

 

5. From the trend of cross-examination it appears that the defence during 

the cross-examination of PW-4 took the plea that while the accused persons 

were returning back from the house of Gaonbura Nur Haque after complaining 

that Nimu Ali, Makib and Saifo committed dacoity at the house of Nazir Ali on the 

way back Makib Ali, Saifo etc attacked them and in the said  incident for the 

assault caused in the darkness Nimu Ali expired. Contradicting the above plea 

which was seen to be taken during the cross-examination of PW-4 Didar Hussain, 

the accused during cross-examination of PW-1 Kashed Ali took the plea that 

while the accused persons were returning back from the house of Gaonbura Nur 

Haque after complaining about the commission of dacoity by them at the house 

of Nazir, they attacked the accused and while the villagers interfered in the said 

attack then Naimuddin died. During the statement u/s-313 CrPC accused Nazir Ali 
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took the plea that the deceased Naimuddin and his two companion Saifo and 

Makib committed dacoity in his house and to save themselves from the ejahar 

lodged regarding said incident of dacoity the false case was brought against 

them showing their involvement in the murder   of Naimuddin. The other four 

accused stated during their statement u/s-313 CrPC that as they visited the 

house of Nazir Ali after the incident of dacoity so false case has been lodged 

showing their involvement in the commission of murder of Naimuddin.   

 

6. All together 4 DW's were examined in support of the plea of denial of the 

accused.    

  

7.                            POINT  FOR  DETERMINATION. 

 

(i) Whether on 5/7/04 at 8-30 pm at Chapra under Tihu PS, the 

accused persons were a member of an unlawful assembly the 

common object of which is to commit murder of Naimuddin and in 

prosecution of the common object of the assembly committed the 

offence of rioting and at that time the accused were armed with 

deadly weapon like lathi, dagger, axe etc and thereby committed an 

offence punishable u/s-148 CrPC ? 

(ii) Whether on 5/7/04 at night about 8-30 pm at Chapra,  the accused 

persons were members of an unlawful assembly the common object 

of which is to commit murder of Naimuddin and the accused or any 

one of the members of the assembly committed the offence of 

murder of Naimuddin, in prosecution of common object of that 

assembly and the accused persons being a member of that 

assembly, at the time of committing the offence of murder, are, 

therefore, guilty of the offence punishable under section 302 read 

with section 149 of the IPC ?   

 

                                DECISION AND REASONS THEREOF  

 

8. To arrive at a just decision let me discuss and appreciate the testimony of 

the witnesses.  
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9. First of all let me scrutinize the evidence of the vital witness PW-3 Rafique 

Ali who claimed himself as the eye witness to the occurrence. He during his 

evidence testified that the occurrence happened at 8 pm on the road near the 

house of Kasim  and Yasim Ali. He disclosed that his house is also situated near 

the place of occurrence. According to him prior to the incident while he was 

returning back from a shop he noticed deceased Naimuddin coming by riding a 

bicycle. He disclosed that at that moment accused Nazir inflicted injury at the 

head of Naimuddin by means of an axe and thereafter immediately the second 

blow by the axe  was inflicted at the leg of Naimuddin by Nazir. Naimuddin fell 

down and at that moment accused Rasim stabbed Naimuddin at the left side of 

his chest by means of dagger. It is further revealed that accused Uzir assaulted 

Naimuddin by means of a lathi and accused Jalal stabbed at the right side of the 

chest of Naimuddin by means of a dagger. After causing injury the accused 

persons fled away through the back side of the house of Kasim Ali. It is revealed 

by him that in the light of a torch which was in his hand he noticed the incident. 

It is also disclosed by him that the accused persons left the lathis and spear at 

the place of occurrence after committing the crime.  Naimuddin was thereafter 

immediately shifted to hospital but the doctor declared him dead. This witness 

was cross-examined at length. He admitted that the night of occurrence was a 

dark night. It is also admitted by him that nobody from Munir's house came to 

the place of occurrence. He reiterated about the whole incident during cross-

examination and there is no contradiction between his examination-in-chief and 

cross-examination relating to the manner of the incident. It is denied by him that 

he did not state before police about carrying 3 batteries torch in his hand and 

witnessing the occurrence in the light of the torch. He also denied having not 

stated before the police about the fact that Rasim and Jalal assaulted Naimuddin 

by means of dagger.  

 

10. PW-2 Musstt. Jakima Begum also claimed herself to be an eye witness.  

In course of her testimony she divulged that on the night of occurrence at about 

8-30 pm she went to the house of “Oja” as she was suffering from pain at her 

right hand. On her way she met Naimuddin and Naimuddin addressed her as 

“Mai”. At that moment the accused Nazir Ali inflicted injury at the back side of 
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the head of Naimuddin by means of an axe as a result of which he fell down. It is 

revealed that thereafter Nazir Ali again inflicted blow at the left leg of Naimuddin 

by means of the axe. At that moment Rasim Ali stabbed Naimuddin at the left 

side of the chest by means of dagger. Thereafter accused Jalal stabbed 

Naimuddin at the right side by means of a dagger below the armpit. It is further 

disclosed that Uzir Ali assaulted Naimuddin by means of a lathi. It is revealed by 

her that while she tried to raise hue and cry all the accused threatened her with 

dire consequences and after the occurrence the accused persons fled away 

through the “Basti” of Kasim Ali. In the mean time many people thronged at the 

place of occurrence and they brought Naimuddin to hospital. She revealed that 

her statement was recorded by Magistrate. She revealed during her cross-

examination that at the time of occurrence Mofiz and Mozib were present at the 

house of Munia Oja and at the northern side of the place of occurrence Munia's 

house is situated and at the southern side of the place of occurrence her house is 

situated. It is revealed that though she raised hue and cry yet the above 

mentioned persons and Munia did not come to the place of occurrence. 

According to her approximately 40/50 people thronged at the place of occurrence 

after the occurrence. It is also admitted by her that accused Nazir Ali resided at 

village Nakuchi during the period of occurrence and the house of Nazir is situated 

at a distance of one mile from the place of occurrence. It is denied by her about 

not stating before police and Magistrate  the fact that Nazir inflicted injury at the 

head and leg of Naimuddin by means of an axe. It is straightway denied by her 

that Naimuddin and his party on the date of occurrence went to the house of 

Nazir for committing dacoity.  It is denied by her that she did not state before 

police about Naimuddin addressing her as 'Mai' after noticing her.   

 

11. PW-1 Kasim Ali who is the informant revealed during his evidence that 

due to the land of Rajib Gandhi College dispute occurred between Naimuddin and 

his party and accused persons. For settling the said dispute on 5/7/04 at 5 pm 

one meeting was held at the campus of the above mentioned college and as 

dispute was not settled so both the parties left the venue of the meeting. 

Naimuddin came to the Brick kiln where he  worked as the chowkidar. It is 

disclosed by him that at about 8 pm while the accused persons were returning 

back from the house of village headman Nur Hoque, they met him (PW-1) at the 
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shop of one Mohammad Ali and inquired him about Naimuddin. It is disclosed 

that while he revealed that Naimuddin went to the brick kiln then the accused 

threatened him to assault as a result of which he left the place and went to his 

own house and the accused persons went towards the western direction. 10 

minutes later he heard noise from the village.  Ashir Ali visiting his house 

informed him that accused persons committed murder of Naimuddin in the road 

in front of his house and Kasim Ali's house. Immediately he and his brother 

rushed to the place of occurrence and noticed Naimuddin in senseless condition 

over the road  with injury at the back side of the head, left side of the waist, at 

right side near the armpit and at left leg and immediately injured was brought to 

Tihu PHC and Doctor declared him dead. On the next day he lodged the ejahar. 

He exhibited Ext-1 as the ejahar. He disclosed further that Rafiq Ali informed him 

that he witnessed the occurrence and that Nazir inflicted injury at the back side 

of the head and at the leg of Naimuddin by means of an axe. It is also revealed 

by him that Rafiq also informed him that Jalal caused injury at the chest of 

Naimuddin by a dagger and accused Rashim inflicted injury near waist of 

Naimuddin by dagger and accused Uzir assaulted Naimuddin by means of a lathi  

at his head. It is further disclosed that Rafiq Ali also informed him that he 

witnessed Nur Ali standing two na ls away from the place of occurrence. During 

cross-examination he denied that after the meeting of the college all of them 

committed dacoity at the house of Nazir and while the accused persons returned 

back after informing about the said incident to Nur Haque, the village headman    

at that moment they attacked them and while the  villagers interfered in the 

matter Naimuddin died due to the interference of the villagers.   

 

12. PW-4, Didar Hussain disclosed during his evidence that on the date of 

occurrence at about 8-30 pm while he was at his house hearing noise he came to 

the place of occurrence and noticed that at the boundary of Kasim and Yasin Ali 

the dead body of Naimuddin was lying. He further revealed that Jakima Bibi and 

Rafiq Ali were raising hue and cry and on inqury they revealed before him that 

Nazir, Jalal, Uzir and Rasim committed murder of Naimuddin by stabbing and by 

assaulting him by means of  axe. He revealed that he noticed stab injury which 

was caused by dagger at the right side of the chest of the deceased. Over and 

above this injury he noticed injury at the leg. He also witnessed injury at the left 
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side of the chest and at the head.  Over and above this injury he noticed injury 

at the leg which was caused by axe.  

 

13. Dipak Sarma who is a constable along with  S/I M.M. Barwati and B. 

Kalita went to Madhapur as they got information about recovery of a dead body 

at Madhapur village. He was witness to the inquest on the dead body. According 

to him the Circle Officer performed the inquest on the dead body at Tihu CHC in 

presence of him and he exhibited his signature in the inquest report Ext-2. 

 

14. PW-6, Dayaram Kalita who was the principal In-charge of Rajib Gandhi 

College on the day of occurrence testified that a portion of the land of the college 

was let out to one Md. Mokib Ali who belonged to the group of deceased 

Naimuddin. It is disclosed that the accused raised objection against the said 

decision of the college. So a meeting was held at the college compound on 

5/7/04 which continued up to 6 pm. The land was alloted equally to the parties 

and later on he heard that Naimuddin was killed after the meeting and that 

accused persons killed him. It is revealed during cross-examination that the 

group of Naimuddin was too strong and they wanted to take the land alone 

depriving the other group. It is revealed during cross-examination that college 

authority divided the land equally to Mokib Ali and Nazir Ali. 

 

15. PW-7 Dhiren Thakuria who is the lecturer of Rajib Gandhi College testified 

that Rajib Gandhi College is situated at a plot of land at Nakuchi and Dayaram 

Kalita was the principal of the college. It is disclosed that 70 bighas land of the 

college were cultivated through adhiar and the fund was utilized to run the 

college. It is revealed by him that on the date of incident one meeting was held 

at the college . It is testified that the land was alloted to Mokib Ali. Public 

protested the said decision. To settle the dispute the college authority decided to 

allot the land equally. After the meeting they left the venue of meeting. On the 

next day he could know that one Nimo Ali  who belonged to the Mokib Ali's group 

was killed.  

 

16. PW-8, Azad Ali is the witness to the inquest. The inquest report of 

Naimuddin was prepared by Executive Magistrate.  
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17. PW-9, Nur Ali who is the village Headman identified his signature in the 

seizure list Ext-3 but he disclosed that he could not remember what articles were 

seized by police. During cross-examination he admitted that on the night of 

occurrence Ainat Ali along with 30/40 people came to his residence and informed 

him about the fact that Saifo Ali, Mokib Ali and Nimo committed theft at the 

house of Nazir who is the son of Ainat Ali.  

 

18. PW-10 Dr. Achyut Narzary who was the S.D.M & H.O at SMK Civil 

Hospital, Nalbari on 06/07/2004 performed the autopsy on the dead body of 

Naimuddin Ali who was identified by Dipak Sarma constable No.237 of Tihu PS 

and Md. Amzed Ali S/O-Late Amir Ali who is the elder brother of the deceased in 

connection with Tihu P.S. Case No.41/2004 u/s-302/34 IPC and found as follows 

:- 

 “Dead body of a strong built, medium height and fair complexion male 

person of about 31 years age with multiple body injuries with sign of bleeding 

from wounds. Mouth slightly open and intact, eyes closed. Lacerated injury over 

the back of head. Deep stab injury over the right side of chest at nipple level 

with abrasion over the right side of the abdomen. Cut injury exposing the leg 

bone on the lower end of left leg. Swelling of right hand visible. Lacerated injury 

over the scalp 2” x 2” over the left parito occipital region is fracture of occipital 

bone(left). Membrane, brain and spinal cord are congested. Deep 1” stab injury 

over the right chest wall at the level of occipital to the right nipple. Deep 

horizontal abrasion over the right side of abdominal wall 4” in length. Peritoneum 

is intact. Mouth, pharynx oesophagus is intact. Stomach and its contents, small 

intestine and it contents, large intestine and its contents are congested. Liver, 

spleen, kidneys, bladdor, organs of gereration, extema and internal are healthy. 

Lacerated injury of scalp with fracture of occipital bone. Deep stab injury over 

the right side of chest injury the right lung. Cut injury of the lower end of left leg 

with fracture of lower end of tibia. All the injuries are ante-mortem. Doctor 

opined that death is due to haemorrhage caused by injuries to the vital organs 

(brain and lung). Ext-4 is the post-mortem report and Ext-4(1) is his signature. 
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19. PW-12, Biren Kr. Kalita is the I/O. It is disclosed by him that on 6/7/04 

while he was working as S/I at Tihu PS the  O/C Tihu PS,  Medini Mohan Baruti 

on receipt of the ejahar Ext-1 registered Tihu PS Case No.41/04 u/s-341/302/34 

IPC and entrusted him with the charge of investigation. He exhibited Ext-1 as the 

signature of Madinimohan Barbati with endorsement. He visited the place of 

occurrence immediately when he was entrusted with the charge of investigation 

and prepared the sketch map of the place of occurrence which he exhibited as 

Ext-6. He recorded the statement of the witnesses at the place of occurrence and 

also seized one spear, one lathi and one cycle vide Ext-3. In his presence the 

Executive Magistrate, Ashim Sarma performed the inquest on the dead body at 

Tihu hospital. He sent the dead body for postmortem to SMK Civil Hospital, 

Nalbari. He disclosed that he sent witness Jakima Begum before the Magistrate 

for recording her statement u/s-164 CrPC and Jakima's statement was recorded 

by Magistrate. He collected the postmortem report, arrested the accused, Nazir 

Ali and Uzir Ali. As he was transferred, so the subsequent I/O Medini Mohan 

Baruti submitted charge-sheet u/s-341/302/34 IPC against the accused person 

showing some of them as absconder. He exhibited Ext-5 as charge-sheet. This 

witness during cross-examination admitted that Ext-A is the ejahar filed in 

connection with Tihu PS Case No.42/04. It is also admitted that the  O/C also 

entrusted him with the charge of investigation of Tihu PS Case No.42/04 and that 

in the said case he submitted final report-B.  This witness during his evidence 

disclosed that witness Kashed Ali during his 161 CrPC statement did not disclosed 

that Rasim  Ali and accused Nazir assaulted Naimuddin at his head and leg by 

means of an axe, Jalal assaulted Naimuddin at waist by dagger and Uzir 

assaulted at head by lathi. This witness also stated that witness Jakima Begum 

during her statement recorded u/s-161 CrPC did not disclose that while she 

raised hue and cry, then the accused persons threatened her with dire 

consequences. It is further revealed by him that witness Rafiq Ali during his 161 

CrPC statement did not disclose that Rasim and Jalal assaulted Naimuddin by 

dagger and that he had three battery torch in his hand and witnessed the 

occurrence in the light of the torch. It is also disclosed by him that witness didar 

Hussain during his 161 CrPC statement did not disclose that he witnessed the 

injury at head and leg of Naimuddin and that he noticed Rafiq while he came to 

the place of occurrence. It is also revealed that witness Didar Hussain did not 
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disclose before him that he brought Naimuddin to Hospital and that Jakia told 

him that accused persons assaulted Naimuddin by axe. The I/O admitted that he 

did not seize any torch light from Jakima. It is disclosed by him that place of 

occurrence is the road in front of the house of yasin Ali at village Chapra and that 

there are house of Farid Ali, Kashim Ali and Gias Ali near the place of occurrence. 

He also admitted that he did not record the statement of those persons as they 

are not willing to give their statement.  

 

20. PW-13, Ashim Sarma is the Executive Magistrate who performed the 

inquest on the dead body of Naimuddin. He disclosed that he prepared the 

inquest report on the dead body of Naimuddin at Tihu C.H.C. As identified by Md. 

Amzad Ali and one of the elder brother of the deceased. He exhibited Ext-2 is the 

inquest report. He also disclosed that he revealed about the injury noticed by him 

over the dead body in the inquest report.  

 

21. PW-14, Barnali Mahanta is the judicial officer. She disclosed that on 

15/07/04 she recorded the statement of Jakima Begum u/s-164 CrPC in 

connection with Tihu PS Case No.41/04 u/s-341/302/34 IPC as per direction of 

C.J.M,Nalbari. She exhibited Ext-8 is the statement of Jakima begum recorded 

u/s-164 CrPC. 

 

22. PW-11 is the S/I Medini Mohan Baruti who only submitted the charge-

sheet.  First of all let me determine whether the death of Naimuddin is homicidal 

or not. The postmortem report and the Doctor's evidence shows that the 

deceased sustained lacerated injury at scalp with fracture of occipital bone, deep 

stab cut injuries over right side of chest injurying the right lung. Cut injuries at 

lower end of left leg with fracture of lower end of tibia. Doctor opined that the 

death is due to haemorrhage caused by injuries to vital organ brain and lung. 

The defence nowhere challenged the Doctor's evidence relating to the injuries 

and cause of death. The injury is sustained at the vital portion of the body and 

there is no possibility of causing such injury by deceased himself. The medical 

evidence established the fact that the death of Naimuddin is a homicidal one.  

 Now let me decide who is the perpetrator of the crime. The defence 

counsel argued on several count to show innocence of the accused.  
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23. The learned defence counsel pointing out to the evidence of eye 

witnesses strenuously argued that in fact none of the eye witnesses stated 

anything regarding the involvement of accused Nur Ali in the commission of the 

crime. It is further submitted that though PW-1 Kashed Ali revealed about the 

information given to him by PW Rafik that he noticed Nur Ali standing at 2 nal 

distance from the place of occurrence, yet only from the said evidence the 

involvement of the accused Nur Haque cannot be established. Apart from that it 

is also submitted that PW-3 Rafique no where revealed about the presence of the 

accused Nur Ali at the place of occurrence and about informing PW-1 Kashed Ali 

regarding presence of Nur Ali at the place of occurrence. Under the above 

circumstance it is argued that Nur Ali deserves to be acquitted.  

 

24. The learned defence counsel also submitted that the evidence of the eye 

witness PW-2 Jakima and PW-3 Rafik that they witnessed the occurrence in the 

light of torch which were carried by them is quite unbelievable as neither the 

torch lights were seized by the I/O nor these witnesses in their earlier statement 

before the I/O revealed anything about the torch light. It is submitted that the 

contradiction on the vital points brings serious doubt regarding identification of 

the assailants by these two eye witnesses. It is argued that the occurrence being 

happened admittedly on a dark night and the fact of having a torch in the hand 

of witness Jakima and Rafik being doubtful, it is hard to believe that the eye 

witness could identify the accused at the place of occurrence.   

 

25. The defence counsel pointing out to the evidence of the eye witnesses 

examined by the prosecution submitted that their evidence is contradictory with 

their earlier statement before the I/O and due to the contradiction on vital points 

this court should not record conviction against the accused relying upon the 

testimony of such eye witnesses. It is also argued that the eye witness Jakima 

Begum being the own sister of the deceased is the most interested witness and  

court should not rely upon the evidence of such interested witness. It is 

submitted that her statement was recorded by Magistrate u/s-164 CrPC after 

several days subsequent to the occurrence and there is every possibility of false 

implication. It is submitted that if she would have witnessed the occurrence, 
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definitely the informant would have mentioned the said fact in the ejahar. The 

learned defence counsel also urged not to rely upon the evidence of PW-1 

Kashed Ali as he being the brother of the deceased is the most interested 

witness.  

 

26. By a catena of decision the Hon'ble Apex Court and the Hon'ble High 

Courts have held that conviction can be sustained on the basis of testimonies of 

related and interested witnesses but court should be careful while accepting the 

evidence of such witnesses. The Apex court has held that if the testimony of the 

related or interested witnesses are cogent and reliable then there is no bar in 

convicting the accused on the basis of such evidence. 

 

27. In the case of Sansab Ali Mondal & another –Vs--   State of Assam, 

reported in 2009 (3) GLJ 624, the Hon'ble Gauhati High Court has held in para 

No.16 as follows: 

 “It is a settled position of law that the evidence of a witness cannot be 

discarded merely on the ground that he is a related witness, if otherwise his 

testimony is found to be credible. As because the witness is a related witness, it 

does not mean that his testimony is to be rejected in totality. The Court, 

however, is to be more careful in the matter of scrutiny of the evidence of the 

related and interested witness and if on scrutiny, such witness is found to be 

trustworthy, the same cannot be discarded merely on the ground that the 

witness is a related or interested witness.” 

 

28. A witness does not become infirm merely for being related to the victim 

or prosecution party, but the rule of prudence demands as observed by the Apex 

Court in Raju @ Balachandran & Ors. -Vs.- State of Tamilnadu reported in (2012) 

12 SCC 701 that when the witnesses are related or interested and there is also 

enmity, testimony of such witness is required to be scrutinized with care.  

 

29. Keeping in mind the above principle of law now let met scrutinize how far 

the evidence of eye witness PW-2 Jakima is reliable. While I gave a careful 

glance at the evidence of PW-2 it transpired that she vividly described the 

incident of attack on Naimuddin on the day of occurrence at about 8-30 pm. At 
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that particular time she was coming from the house of Munia Oja whom she 

visited for pain of her hand and on her way she met Naimuddin. She elaborately 

disclosed about the whole incident of assault on Naimuddin. She revealed that  

accused Nazir Ali inflicted injury at the back side of the head of Naimuddin by 

means of an axe as a result of which he fell down. It is revealed that thereafter 

Nazir Ali again inflicted blow at the left leg of Naimuddin by means of the axe. At 

that moment Rasim Ali stabbed Naimuddin at the left side of the chest by means 

of dagger. Thereafter accused Jalal stabbed Naimuddin at the right side below 

the armpit by means of a dagger. It is further disclosed that Uzir Ali assaulted 

Naimuddin by means of a lathi. she claimed witnessing the incident in the light of 

a torch which was at her hand. The defence side in spite of through cross-

examination could not dislodge her evidence . Nothing could be elicited in spite 

of lengthy cross-examination to show why this witness who is the own sister of 

the deceased would falsely implicate the accused and let the actual culprit to go 

scoot free. It appears that only one minor contradiction with her earlier 

statement before the I/O could be established by the defence which does not go 

to the root of the prosecution case. It was brought on record that this witness 

during her statement u/s-161 CrPC did not disclose that the accused tried to 

assault her while she tried to raise hulla noticing the incident. It appears that this 

is a minor contradiction and can be ignored. It appears that the statement of this 

witness which was recorded by Magistrate u/s-164 CrPC and which is exhibited 

as Ext-8 fully corroborated the evidence of this witness. It appears that after 10 

days of the occurrence the statement u/s-164 CrPC of this witness got recorded 

by Magistrate and no major contradiction is there  in her evidence with the said 

statement. Learned Advocate for the accused tried to raise doubt regarding 

identification of the accused by this witness as the alleged occurrence happened 

at night and as the torch light of this witness which was claimed to be in her 

hand at the relevant time of occurrence was not seized by police. However 

regarding the evidence of this witness about having a torch light in the hand of 

this witness and witnessing the occurrence in the light of the said torch no 

contradiction with the earlier statement could be brought by the defence side so 

as to raise doubt regarding identification of the accused by this witness on the 

night of occurrence.  The statement u/s-164 CrPC of this witness also 

corroborated the fact of having a torch light at the hand of this witness and 
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witnessing the occurrence in the light of the torch light. The non-seizure of the 

torch is a lapse on the part of the I/O and for the said lapse the evidence of the 

eye witness cannot be thrown away. The presence of this witness at the place of 

occurrence at the relevant time cannot be doubted as the place of occurrence is 

over the road near her house and as at the time of occurrence she came from 

the house of Munia Oja which is situated at the north of the place of occurrence.  

The I/O disclosed that the place of occurrence is the road in front of the house of 

Yasin Ali and PW-2 disclosed that Yasin Ali is her eldest brother-in-law. So 

definitely her house is just near the place of occurrence.  

 

30. Defence could not show anything regarding existence of any prior enmity 

between the accused and PW-2 for holding that any adverse interest is there so 

as to falsely implicate the accused. It is true that there was some dispute 

between the accused Nazir and his groups with the deceased and his groups 

relating to allotment of some land of Rajib Gandhi College on “Adhi basis. The 

PW-2 Jakima is the married sister of the deceased and she resided at her 

matrimonial house. The disputed land is not the paternal property of the PW-2 

and PW-2 has no interest in the leased land of the college. So for dispute 

regarding land of college between the accused and the deceased it cannot be 

held that   PW-2 has any enmity with the accused to falsely implicate them. The 

evidence of PW-2 is found to be cogent and reliable.  

 

31. The defence pointing out to the ejahar strenuously argued that in view of 

the fact that Jakima was not shown as an witness to the occurrence in the 

ejahar, her evidence is doubtful. However as the evidence of Jakima which is 

supported by her statement u/s-164 CrPC recorded within short period of 

incident is found to be cogent and reliable so on the sole ground that her name 

was absent in the FIR, her trustworthy evidence cannot be thrown away. The 

occurrence happened near the house of Jakima and at the time of occurrence 

she was coming from Munia's house. When there is reliable evidence that Jakima 

whose name was not mentioned in the ejahar was present at the place of 

occurrence during the occurrence there is no reason to reject her evidence on 

the sole ground that her name was absent in the FIR. It will lead to undesirable 

result if the testimony of the witness found reliable and trustworthy is discarded 
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on the ground that their names are not mentioned in the FIR. Evidence of PW-2 

is found to be trustworthy.  

 

32. Now let me come to the evidence of PW-3 Rafique Ali who also claimed 

himself as the eye witness. He corroborating the evidence of PW-2 Jakima 

testified that on the night of occurrence while deceased Naimuddin was coming 

by riding a bicycle at that moment accused Nazir inflicted injury at the head of 

Naimuddin by means of an axe and thereafter immediately the second blow by 

the axe  was inflicted at the leg of Naimuddin by Nazir. Naimuddin fell down and 

at that moment accused Rasim stabbed Naimuddin at the left side of his chest by 

means of dagger. It is further revealed that accused Uzir assaulted Naimuddin by 

means of a lathi and accused Jalal stabbed at the right side of the chest of 

Naimuddin by means of a dagger. At the time of occurrence PW-3 was coming 

from a shop. His house is near Yasin's house and according to him  the 

occurrence happened at the road near the house of Yasin and Kasim. The sketch 

map prepared by the I/O as well as the version of the I/O made it clear that the 

occurrence happened at the road near Yasin Ali and Kasim Ali's house. This 

witness whose house is near the place of occurrence was coming back from the 

shop and on his way he noticed the incident happened at the road in front of 

Yasin's house who is his neighbour.  Regarding his presence no contradiction 

with his earlier statement could be elicited by defence. As his house is near the 

house of Yasin and he was coming back home from the shop to the house at the 

particular time of occurrence so his presence at the place of occurrence is found 

very much natural. It was however brought on record during cross-examination 

that this witness did not disclose before the I/O that accused Rasim and Jalal 

inflicted dagger blows upon Naimuddin. However, cross-examination of  this 

witness shows that nowhere his evidence in examination in chief relating to 

accused Rasim and Jalal inflicting dagger blows upon Naimuddin was denied by 

the defence. So only for contradiction on the above mentioned fact with the 

statement of the I/O the evidence of the PW-3 can not be discarded as there is 

no denial during cross-examination of the above witness relating to part played 

by accused Rasim and Jalal. Apart from this it appears that eye witness PW-2 

Jakima fully corroborated the testimony of PW-3 Rafique regarding the assault 

caused by the accused Nazir Rasim, Jalal and Uzir upon deceased Naimuddin as 
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described in his evidence. Under the above circumstances I am of the opinion 

that for the above contradiction the evidence of the PW-3 can not be looked with 

doubt. Ejahar also fully corroborated the presence and participation of the 

accused Jalal and Rasim along with other persons in assaulting deceased 

Naimuddin as the result of which Naimuddin died. It is specifically mentioned in 

the ejahar that Rafique Ali was present at the place of occurrence at the 

particular time of occurrence. So ejahar also corroborated his presence at the 

time of occurrence and witnessing the occurrence.  

 

33. Defence side raised the point that as per the ejahar Rafik fled away as 

one of the accused chased him and hence there is no possibility of witnessing the 

occurrence by PW-3 Rafique. However nowhere it is mentioned in the ejahar that 

prior to the occurrence Rafique was chased. The ejahar hence cannot create any 

doubt regarding the credibility of PW-3 Rafique.  

 

34. Defence established that this witness during his statement did not 

disclose the fact relating to having a three battery torch in his hand at the time 

of occurrence. Defence tried to raise doubt regarding the identification of the 

accused person by this witness as the fact regarding having a torch light is an 

improvement to his earlier statement u/s-161 CrPC. However it appears from the 

cross-examination of this witness that nowhere the defence denied evidence 

about having a torch light in the hand of PW-3. Under the above circumstance 

the above contradiction cannot have any impact on the testimony of the PW-3 

regarding witnessing the occurrence in the light of torch in his hand. It appears 

that often the I/O does not record the statement of witnesses in its verbatim as 

the result of which contradiction arises. For the fault of the I/O the victim or 

family of the the deceased should not be deprived from getting the justice. Non-

seizure of the torch is a lapse on the part of the I/O and the prosecution case 

should not be disbelieved only for non-seizure of the torch. PW-3 clearly revealed 

that he witnessed the occurrence from a distance of 24 feet away from the place 

of occurrence. It is quite possible to identify the accused from a distance of 24 

feet in the light of three battery torch. There is nothing to disbelieve his evidence 

relating to identification of the accused. PW-4 Didar who came to the place of 

occurrence immediately after the occurrence corroborated the presence of PW-3 
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Rafique at the place of occurrence prior to his arrival. Non mentioning about his 

presence by PW-2 Jakima cannot create any doubt regarding his evidence. As he 

was at the distance of 24 feet away from the place of occurrence and as Jakima's 

attention was focused on the happening which she was observing in the torch 

light so she might not have noticed Rafique.  PW-3 is an independent witness 

and nothing could be elicited during cross-examination why he would falsely 

implicated the accused. Defence could not show that this witness bears any 

enmity with the accused so as to falsely implicate the accused. Being an 

independent witness his evidence inspires confidence of the court. 

 

35. The evidence of PW-10 Doctor who performed the post-mortem and Ext-

4 post-mortem report corroborated the evidence of PW-2and PW-3 relating to 

the injuries sustained by the deceased. Doctor noticed lacerated injury at scalp 

with  fracture of occipital bone. (2) deep stab injury over right side of chest 

causing injury to the lung. (3) Deep abrasion over right side of abdominal wall. 

(4) Cut injury on lower end of left leg with fracture at lower end of tibia. So the 

medical evidence fully corroborated the injuries which the PW-2and PW-3 

narrated to  have received by the deceased due to the attack by the accused 

named by them. Medical evidence brings credence to the testimony of PW-2 and 

PW-3. 

 

36. PW-4 Didar Hussain though not is an eye witness but he arrived at the 

place of occurrence immediately after the occurrence. He after hearing the hue 

and cry from the place of occurrence rushed  to the place of occurrence and 

noticed Jakima (PW-2) and Rafique (PW-3) raising hue and  cry at the place of 

occurrence. He also noticed the dead body of Naimuddin near the boundary of 

the house of Yasin Ali and Kasim Ali. However the evidence of this witness that 

Jakima and Rafique informed him about accused Nazir, Jalaluddin, Rasim and 

Uzir stabbing and inflicting injury upon Naimuddin is not admissible in evidence 

as source of information  i.e Jakima and Rafique did not disclose about informing 

that fact to him. He also did not state about the same to the I/O which is proved 

by the I/O and for the material contradiction also it cannot be believed that he 

was informed about accused inflicting injury upon the deceased by witness 

Jakima and Rafique. However, his evidence regarding his appearance at the 
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place of occurrence immediately after the occurrence hearing hulla and noticing 

dead body of Naimuddin with injury at his chest, head and leg and meeting 

Zakima and Rafique while he appeared at the place of occurrence cannot be 

doubted as the said evidence is found to be reliable and as there is no denial 

about the said facts during his cross-examination. 

 

37. The evidence of PW-1 Kashed Ali who is the informant is found to be very 

much important. His evidence showed that he revealed about a meeting held at 

Rajib Gandhi College campus on the date of occurrence at 5 pm for settlement of 

the dispute between two groups regarding possession of the land of Rajib Gandhi 

College. One group  was comprising of Naimuddin and his friends and another 

group was comprising of Nazir Ali and his friends. It is disclosed that dispute was 

not settled in the meeting and both the parties returned back. The evidence of 

the PW-1 shows that there was enmity between accused Nazir Ali's group with 

deceased Naimuddin's group for lease of some land of the college and that a 

meeting was held for that reason in the evening of the date of occurrence itself 

and the dispute was not settled. His evidence regarding land dispute between 

the deceased's group and the accused persons and holding meeting in Rajib 

Gandhi College for the said land is fully corroborated by the PW-6 Daya Ram 

principal of the above college.  PW-6's evidence shows that the land was leased 

to Makib Ali and that Naimuddin was from the group of Makib. It also transpired 

from his evidence that the accused persons objected against the said allotment 

and that the meeting was held for the said purpose and the land was alloted 

equally between the parties. It also appears from the evidence of PW-7 Dhiren 

Thakuria, a lecturer of the above mentioned college that for the non-satisfaction 

of  some people about allotting whole land to Mokib, in the meeting held on the 

date of occurrence, the college authority decided to devide equally the land to 

Makib and other persons. So it is established that there was enmity for the 

leased out land of Rajib Gandhi College between deceased and his party and the 

accused Nazir and his group during the period of occurrence.  

  

38. PW-1 Kashed  Ali's evidence shows that he claimed that at 8 pm of the 

night of the occurrence he met the accused persons at the shop of one 

Mahammad Ali and they inquired him about deceased Naimuddin. While he told 
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them that Naimuddin went to the brick kiln then the accused persons threatened 

to assault him(PW-1). Neither any contradiction relating to the above fact with 

the earlier statement before the I/O could be established by the defence nor 

there is any suggestion from the defence during cross-examination of PW-1 

denying the above facts. I find nothing to disbelieve the above evidence of PW1. 

No enmity between this witness with the accused could be established by the 

defence. The dispute between accused Nazir's party and the deceased regarding 

leased out land of Rajib Gandhi College cannot be a ground to look his evidence 

with doubt. He though is the brother of the deceased yet as the dispute is not 

relating to their paternal property but relating to some other land in which he has 

no interest so obviously he cannot have any enmity with the accused. The 

defence side though tried to raise doubt regarding his evidence by suggesting 

that a case of dacoity was filed against him along with the deceased and few 

others by the father of accused Nazir which happened on the date of the alleged 

incident and that for the said reason he has deposed falsely yet Ext-A which is 

the ejahar of the case lodged by Ainal Ali who is the father of accused Nazir 

shows that the PW-1 Kashed Ali was not shown as the accused in the ejahar. It 

appears that the suggestion relating to case filed against this witness by the 

father of the accused Nazir is not based on truth. So nothing is there to 

disbelieve his above evidence. 

 

39. Evidence of PW-1 established beyond doubt that 10 minutes prior to the 

incident he met the accused persons ½ furlong away from the place of 

occurrence who were searching for the accused and PW-1 was inquired by them 

about his brother Naimuddin. His evidence relating to visiting the place of 

occurrence and noticing the deceased with injury at back side of the head, at left 

side of waist, at left leg, right side near armpit cannot be doubted. However  his 

evidence relating to Rafiq Ali informing him about the involvement of the accused 

in inflicting injury on Naimuddin cannot be accepted as it is an improvement to 

his earlier statement before the I/O and as the source of information (PW-3) 

Rafiq did not reveal about informing the said fact to PW-1. 

 

40. It is strenuously argued by the learned defence counsel that in the 

ejahar, the name of the accused Uzir is not shown as an assailant. It is submitted 
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that if accused Uzir would have been also involved in the commission of murder 

of Naimuddin then certainly his name would have been mentioned in the ejahar 

by the informant. It is submitted that silence in the ejahar regarding involvement 

of the accused Uzir in the crime raised serious doubt regarding the credibility of 

the evidence of PW-2 & PW-3 regarding involvement of accused Uzir in 

commission of murder of Naimuddin. 

 

41. Hon'ble Supreme Court in (2008) SCC 368 while dealing with the omission 

of naming an accused in FIR opined that  while considering the effect of some 

omission in the first information report on the part of the informant, a court 

cannot fail to take into consideration the probable physical and mental condition 

of the first informant. One of the important factors which may weigh with the 

court is as to whether there was a possibility of false implication of the 

appellants. Only with a view to test the veracity of the correctness of the 

contents of the report, the court applies certain well-known principles of 

caution.” 

 Thus, apart from other aspects what is required to be scrutinized is that 

there is no attempt for false implication, application of principle of caution and 

evaluation of the testimonies of the witnesses as regards their trustworthiness.  

 

42. Hon'ble Supreme Court in (2006) 12 SCC 64 held that “… We, however, 

although did not intend to ignore the importance of naming of an accused in the 

first information report, but herein we have seen that he had been named in the 

earliest possible opportunity. Even assuming that PW-1 did not name him in the 

first information report, we do not find any reason to disbelieve the statement of 

Mooli Devi, PW-6. The question is as to whether a person was implicated by way 

of an afterthought or not must be judged having regard to the entire factual 

scenario obtaining in the case. PW-6 received as many as four injuries.” 

 

43. In State of Uttar Pradesh Vs Naresh and others reported in (2011) 4 SCC 

324 the Hon'ble Supreme Court held that it is settled legal proposition that FIR is 

not an encyclopedia of the entire case. It may not and need not contain all the 

details. Naming of the accused therein may be important but not naming of the 
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accused in FIR may not be a ground to doubt the contents thereof in case the 

statement of the witness is found to be trustworthy.  

 

44. In  Criminal Appeal No.607-608 of 2017 arising out of S L P ( Criminal) 

No.3119-3120 of 2014 ( Mukesh and others Vs State of NCT of Delhi Nirvaya's 

case   where FIR did not contain the names of the assailant, the Hon'ble 

Supreme Court held that “ as far as the argument that the FIR does not contain 

the names of all the accused persons in concerned, it has to be kept in mind that 

it is settled law that FIR is not an encyclopedia of facts and it is not expected 

from a victim to give details of the incident either in the FIR or in the brief history 

given to the doctors. FIR is not an encyclopedia which is expected to contain all 

the details of the prosecution case, it may be sufficient if the broad facts of the 

prosecution case alone appear. If any overt act is attributed to a particular 

accused among assailants, it must be given greater assurance. In view of the 

aforesaid settled position of law, we are not disposed to accept the contention 

that omission in the first statement of the information is fatal to the case.”  

 

45. Hon'ble Supreme Court in Criminal Appeal No.1301 of 2015 Latesh @ 

Dadu Baburao Karlekar Vs The State of Maharashtra decided on 30 January 2018 

held that the value to be attached to the FIR depends upon facts and 

circumstances of each case. When a person gives a statement to the police 

officer, basing on which the FIR is registered, the capacity of reproducing the 

things differs from person to person. Some people may have the ability to 

reproduce the things as it is, some may lack the ability to do so. Some times in 

the state of shock, they may miss the important details, because people tend to 

react differently when they come across a violent act. Merely because the names 

of the accused are not stated and their names are not specified in the FIR that 

may not be a ground to doubt the content of the FIR and prosecution case 

cannot be thrown out on this court.  

 

46. In Nirvaya's case Hon'ble Supreme Court held “ In view of the aforesaid 

settled position of law, we are not disposed to accept the contention that 

omission in the first statement of the informant is fatal to the case. We are 

disposed to think so, for the omission has to be considered in the backdrop of 
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the entire factual scenario, the materials brought on record and objective 

weighing of the circumstances. The impact of the omission, as is discernible from 

the authorities, has to be adjudged in the totality of the circumstances and the 

veracity of the evidence. The involvement of the accused persons cannot be 

determined solely on the basis of what has been mentioned in the  FIR”. 

 

47. In the case at our hand it appears that the ejahar was lodged by Kashed 

Ali  who is not an eye witness. He neither in the ejahar nor in his evidence 

revealed that he lodged the ejahar as reported to him by Rafique (PW-3) or 

Jakima (PW-2). If the ejahar would have been lodged by him as reported by 

Jakima and Rafique  then non mentioning the name of Uzir in the ejahar would 

have received importance and would have raise doubt regarding the version of 

PW-2 Jakima and PW-3 Rafique. But nowhere he disclosed about the fact that he 

named the assailant in the ejahar as described by the PW-2 Jakima and PW-3 

Rafique. His evidence shows that he was informed first by one Aris Ali about the 

occurrence. PW-1 is not the eye witness. For non mentioning the name of 

accused Uzir in the ejahar the evidence of eye witnesses Jakima and Rafique 

which is found to be cogent and reliable cannot be discarded. Rafique is an 

independent witness who bears no enmity with the accused Uzzir. In his 

testimony no contradiction with his earlier statement could be established 

regarding involvement of accused Uzir in commission of murder of Naimuddin. 

Jakima also in her evidence and statement u/s-164 CrPC which is recored after 

10 days subsequent to the occurrence pointed out her finger against accused 

Uzir as one of the assailant. There is also no contradiction with her earlier 

statement before police regarding involvement of accused Uzir in commission of 

murder of Naimuddin. Though Jakima is a relative of the deceased but it is 

established that she bears no enmity with the accused. Under the above 

circumstance I do not find any reason to disbelieve the testimonies of PW-2 and 

PW-3 regarding involvement of the accused Uzir in commission of murder of 

deceased.  

 

48. The learned defence counsel pointing out the evidence of prosecution 

witnesses submitted that though the occurrence happened near the boundary of 

Yasin and Kasim and though near the northern side of the place of occurrence 
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Munia's house is situated and two persons, namely, Majiz and  Muzib were 

present at the Munia's house at the time of occurrence but those persons were 

not examined by the I/O. It is submitted that I/O during cross-examination made 

it clear that house of Farid, Kashim, Gias Ali are near the place of occurrence as 

per sketch map but their statement was not recorded. It is submitted that non-

examination of those material witnesses  create doubt regarding veracity of the 

prosecution case and is fatal to the prosecution case. According to my view the 

non- examination of the neighbouring witnesses is a lapse on the part of the I/O 

and for this reason, the testimony of the eye witnesses should not be discarded. 

Often it is seen that independent witnesses do not want to be involved in such 

type of matter and they do not want to be enimical against the culprit or 

assailant by deposing against them. Over and above this the I/O submitted that 

the neighbouring witnesses, Kashim, Farid, Gias and Yasin could not be 

examined as they were not willing to give their statement. It also appears from 

the evidence of prosecution side that nobody came to the place of occurrence 

from Munias house. So probably they did not want to involve in such matter and 

so did not come to the place of occurrence. For the above reason the non-

examination of the above witnesses cannot create any adverse impact on the 

credibility of the eye witnesses and evidence of other Pws examined by the 

prosecution.   

 

49. From the trend of cross-examination it appears that the accused took the 

plea that on the date of occurrence Naimuddin and the people of his group went 

to the house of accused Nazir and committed dacoity. It is suggested that while 

Nazir Ali and his group were returning to the house after informing the village 

Headman Nur Haque about the incident of dacoity then accused Naimuddin and 

his party assaulted them and village people intervened the said incident and as 

the result of the intervention of the village people Naimuddin died. It is further 

suggested that to save the miscreant from the dacoity case which was registered 

on the strength of ejahar lodged by Ainal Ali who is the father of accused Nazir 

this case has been lodged falsely. The defence side to establish their plea 

examined several witnesses, Out of these witnesses DW-4 Tejiya Begum is the 

mother-in-law of Nazir Ali who claimed that on the date of occurrence while he 

was at the house of her son-in-law  Nazir Ali at Nakuchi at about 8-30/9 pm 
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Nimu Ali, Saifo and Mokib Ali entered into the house of Nazir Ali by pushing her 

and the mother of Nazir Ali and thereafter they assaulted her son-in-law Nazir 

and snatched away gold ear ring of Elija Begum who is the wife of Nazir Ali and 

also took away Rs.3000/- from bed room. It is disclosed that they were brought 

to the nearby pharmacy and later on they heard that Nimu was found in injured 

condition at a distance of 11/2 km from the house of her son-in-law.  

 

50. Ext-A which is the ejahar of cross case bearing No.G.R No.611/14 shows 

that Ainal Ali father of accused Nazir lodged a case against Naimuddin, Saifo Ali 

and Makib alleging committing dacoity in the house of Nazir. The judgment of 

the said case shows that the learned trial court disbelieved the story of dacoity 

projected by prosecution and also the involvement of the miscreant named in the 

ejahar and on benefit of doubt accused persons were acquitted.  The evidence of 

DW-4 Tezia Bibi regarding the commission of dacoity by deceased Naimuddin, 

Saifo and Makib at the house of her son-in-law on the night of occurrence prior 

to the incident of murder of Naimuddin is not at all believable as because taking 

judicial notice of the judgment of the called for record bearing No.G.R Case 

No.611/04 it appears that in the said cross case, none of the witnesses disclosed 

about presence of Tezia Bibi at the house of Nazir Ali on the day of alleged 

incident of dacoity happened at the house of accused Nazir Ali. Hence Tezia Bibi's 

evidence regarding alleged happening of dacoity at the house of accused Nazir 

Ali and involvement of deceased Naimuddin, Saifo and Makib in the said dacoity 

is not acceptable.  

 

51. DW-3 Mofiz Ali claimed that on the night of occurrence at about 9 pm he 

hearing the noise as “dacoit” “dacoit” “catch the dacoit” came to the place of 

occurrence and noticed that Nimu Ali was lying in injured condition. He revealed 

about noticing cut injury at the leg of Nimu Ali and punctured wound at the chest 

of Nimu Ali. This witness admitted that accused Jalal got married with his niece 

and accused Uzir, Nazir are brothers of Jalal. However from the evidence of DW-

3 nothing appeared that he noticed the incident of assault caused upon deceased 

Naimuddin. It appears that he appeared at the place of occurrence after the 

incident of assault upon deceased Naimuddin was over. He was not present at 

the time of the assault on Naimuddin. He did not say that the people from the 
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public gathering assaulted the deceased Naimuddin. As the incident of assault 

was already over prior to his arrival so definitely the culprits left the place prior to 

arrival of these witnesses. His evidence cannot be of any help to show that 

accused persons named by the eye witness PW-2 & PW-3 were not involved in 

the incident of murder of the deceased.  

 

52. DW-2 Hamid Ali testified about hearing the shouting as “dacoit” “dacoit” 

on the date of occurrence at about 9/9-30 pm while he was at the house of 

Rafique who is his brother-in-law. He disclosed that hearing the noise he and his 

brother-in-law came out of the house and followed people who were running 

shouting as “Dacoit, Dacoit.” At the place of occurrence they noticed a person 

lying on the ground. He also disclosed that blood was oozing out from the body 

of the said dacoit. The people gathered at the place told that the injured was 

Nimu Dacoit. His cross-examination shows that his house is situated at a distance 

of 8/10 km from the place of occurrence. He is found to be a chance witness. His 

brother-in-law Rafique Ali was examined as PW-3. During the cross-examination 

of PW-3 defence side did not suggest that Hamid Ali was at his house on the 

night of occurrence and that PW-3 came to the place of occurrence after the 

happening of the incident and that he was accompanied by Hamid Ali. Nowhere 

during  reply against question put u/s-313 CrPC relating to incriminating material 

brought against the accused  by this witness it is stated by the accused that this 

witness came to the place of occurrence after the occurrence with his brother-in-

law Hamid Ali. In spite of getting enough scope earlier the defence side nowhere 

claimed or suggested that PW-3 Rafique was accompanied by DW-2 Hamid Ali 

while visiting the place of occurrence. Under the above circumstances evidence 

of DW-2 relating to his visit to the house of Rafique on the date of occurrence 

and his presence at the place of occurrence with PW-3 Rafique Ali is not at all 

reliable.   

 

53.   The G.R case record 611/04 and evidence of I/O PW-12 though 

established the fact relating to lodging an ejehar regarding the alleged  

happening of committing robbery by deceased Naimuddin and two other culprits 

at the house of accused Nazir Ali yet it appears that the said case ultimately 

resulted in acquittal. The ejahar of the said case was lodged subsequent to the 
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ejahar of committing murder. It is already discussed that DW-4 Tezia Bibi's 

evidence regarding dacoity committed at the house of Nazir by deceased 

Naimuddin and two others is not at all reliable. The defence side though took the 

plea that actually deceased Naimuddin committed dacoity at the house of 

accused Nazir on the night of occurrence along with two others and he died due 

to assault by public on the day of dacoity yet failed to establish the same and 

such plea is not tenable. Accused has failed to establish alleged incident of 

robbery at the house of accused Nazir on the day of incident of murder of 

Naimuddin and death of Naimuddin due to assault by public. False implication of 

accused for dacoity case lodged against Naimuddin and two others is not at all 

reliable as because Naimuddin died prior to filing of the dacoity case and the 

ejahar on allegation of murder of Naimuddin  was lodged earlier  to the ejahar of 

dacoity case. So the plea that to save the culprit of dacoity case the ejahar in the 

murder case was filed falsely has no leg to stand. 

 

54. In the instant case though it is claimed by the other accused that as they 

visited the house of Nazir for the happening of dacoity in his house committed by 

Naimuddin, so case was lodged falsely against them. But such plea is not at all 

believable as because already prosecution witnesses Zakima and Rafiq 

established the complicity of the crime by the accused namely, Nazir Ali, Rasim 

Ali, Jalal Ali and Uzir Ali and their evidence could not be dislodged by the defence 

in any way.  

 

55. Now let me come to the plea of alibi taken by accused Jalal. A story is 

projected by defence through DW-1 Badrul to show that actually accused Jalal 

was not at the place of occurrence at the time of occurrence but he was at 

Guwahati on the day of incident. DW-1 Badrul Ali disclosed that accused Jalal 

used to stay at his house at Guwahati since prior to the date of occurrence and 

that since after the occurrence he left his house. During cross-examination he 

revealed that Jalal left his house on 7/7/04. The learned defence counsel 

pointing out to above evidence of DW-1 Badrul Ali submitted that the plea of alibi 

taken by accused Jalal is established by unimpeachable evidence and so the 

prosecution story regarding involvement of accused Jalal in commission of 

murder of Naimuddin is not at all believable.  
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56. It is the settled law that strict proof is required to prove plea of alibi and 

the entire burden lies on the accused. The Apex court in Binoy Kr. Singh Vs State 

of Bihar reported in 1997 AIR (SC) 322 regarding the plea of alibi held that strict 

proof is required for establishing the plea of alibi. It is held in para 3 of the above 

referred judgment as follows :-It is incumbent on the accused, who adopts the 

plea of alibi, to prove it with absolute certainty so as to exclude the possibility of 

his presence at the place of occurrence. When the presence of the accused at 

the scene of occurrence has been established satisfactorily by the prosecution 

through reliable evidence, normally the Court would be slow to believe any 

counter-evidence to the effect that he was elsewhere when the occurrence 

happened. 

 

57. In the instant case it appears that the plea of alibi has been taken at a 

belated stage. It appears that nowhere during cross-examination of the 

prosecution witnesses any suggestion relating to stay of the accused Jalal at 

Guwahati  was put forwarded. Surprisingly enough accused Jalal when examined 

u/s-313 CrPC has failed to take any plea of alibi. It appears that the plea of alibi 

was taken at a belated stage. DW-1 did not specifically mention since when 

accused Jalal used to stay at his house at Guwahati. He only gave an omnibus 

statement that since prior to the incident Jalal stayed at his house  and left his 

house 2 days subsequent to the incident. It appears from his evidence that just 

to save accused Jalal from the charge of murder the DW-1 was brought as 

defence witness. Accused Jalal remained silent during his statement u/s-313 

CrPC about his presence at Guwahati on the date of occurrence, the evidence of 

DW-1 is not at all reliable. It appears that the story put forward by the DW-1 is 

an after thought with a view to save the accused Jalal. Hence the statement of 

DW-1 fails to inspire confidence of the court. 

 

58.  The prosecution witness PW-2 and PW-3 satisfactorily established the 

presence of the accused Jalal in the scene of occurrence and his participation in 

commission of the murder of Naimuddin. This court is not inclined to accept the 

plea that accused Jalal was elsewhere and not at the place of occurrence when 

the occurrence happened.  
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59. In the instant case there is direct evidence against accused persons, 

namely, Md. Nazir Ali, Md. Rasim Ali, Md. Uzir Ali and Md. Jalal Ali regarding their 

complicity in committing murder of deceased Naimuddin. The cogent and reliable 

evidence of PW-2 Jakima and PW-3 Rafique showed that on the night of 

occurrence in front of the house of Yasin and Kasim accused persons namely, 

Md. Nazir Ali, Md. Rasim Ali, Uzir Ali and Md. Jalal Ali inflicted injury upon 

deceased Naimuddin by deadly weapon like axe, dao, lathi etc. Both the eye 

witnesses by their cogent and reliable evidence disclosed how on the date of 

occurrence accused Nazir inflicted injury at the head of Naimuddin by means of 

an axe and thereafter immediately the second blow by the axe was inflicted at 

the leg of Naimuddin by Nazir. Accused Rasim stabbed Naimuddin at the left side 

of his chest by means of dagger. Accused Uzir assaulted Naimuddin by means of 

a lathi and accused Jalal stabbed at the right side of the chest of Naimuddin by 

means of a dagger.  He succumbed to his injuries on that very day and Doctor 

corroborated injuries and confirmed the cause of death due to injuries at brain 

and lung.  

 

60. There is also strong circumstantial evidence against the accused. There is 

evidence relating to land dispute and enmity between deceased and the accused 

persons regarding the leased out land of the Rajib Gandhi College. The evidence 

of prosecution witnesses established the fact relating to dispute between the 

accused Nazir Ali and his group with deceased Naimuddin and his group for land 

of Rajib Gandhi College which was leased to Naimuddin and his group by the 

college authority. For the said reason meeting was held in the evening on the 

date of occurrence at the college compound. It appears that accused were not 

satisfied as the land was leased  to Naimuddin's group. The evidence of PW-7 

and PW-6 show that ultimately the land was leased to both the parties by equally 

dividing the same. On the very day of holding the meeting Naimuddin was 

murdered. There is a strong motive behind the crime. 

 

61. Another strong circumstance against the accused is that PW-1 Kashed Ali 

met the accused persons just few minutes prior to the occurrence at a shop 

which is at a distance of ½ furlong from the place of occurrence, on the night of 
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occurrence and they made inquiry about the deceased and threatened the PW-1 

with dire consequence while he stated that deceased has gone to brick kiln.   

 

62. Marshalling the evidence on record it transpires that prosecution has 

established beyond reasonable doubt that  accused Nazir, Jalal Rasim and Uzir on 

05/07/2004 at 8:30 PM at the road of village Chapra being armed with axe, 

dager and lathi inflicted injuries upon Naimuddin by using lethal weapon and 

Naimuddin succumbed to his injuries on that very day. However evidence on 

record made it clear that none of the eye witnesses implicated the accused Nur 

Ali. Nowhere it is revealed during their evidence regarding presence of Nur Ali at 

the place of occurrence or regarding his involvement. Witness Kashem Ali though 

stated about PW-3 Rafique disclosing about the presence of Nur Ali at 3 nal 

distance from the place of occurrence but Rafik Ali nowhere disclosed during his 

evidence regarding presence of accused Nur Ali at 4 nals distance from the place 

of occurrence. Evidence being lacking against Nur Ali regarding his complicity in 

the crime he is acquitted from the offence 148/302/149 IPC.  

 

63. In the instant case the charge was framed u/s-148/302/149 IPC. However 

an important ingredient of an unlawful assembly is that the number of member 

of the unlawful assembly must be five or more. Where the prosecution failed to 

established that member of assailant is five or more then section 148 IPC or 

section 149 is not applicable. In the instant case the prosecution has established 

beyond doubt the involvement of four persons namely, Nazir Ali, Rasim Ali, Jalal 

Ali and Uzir Ali in commission of murder of Naimuddin. There is no evidence 

regarding involvement of any other person in the murder of Naimuddin except 

the above mentioned accused. So section 149 and 148 is not applicable.  

 

64. In the instant case however from the appearance of the accused Nazir Ali, 

Rasim Ali, Jalal Ali and Uzir Ali at night at the place of occurrence together being 

armed with deadly weapon like axe, dagger, lathi etc and the way of their 

participation in assaulting the deceased shows that they had common intention 

to commit murder of Naimuddin. It appears from the evidence that there is 

enmity between the accused and the deceased because of the leased out land of 

the Rajib Gandhi College for which a meeting was held on the very day of 
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occurrence. It transpires from evidence on record that accused persons, namely,  

Nazir Ali, Rasim Ali, Jalal Ali and Uzir Ali came to the place of occurrence together 

with deadly weapon at night at about 8-30 pm and all of them inflicted blows by 

different weapon on the person of the deceased. While the accused Nazir 

inflicted vital blow at the head by means of axe, accused Jalal inflicted another 

vital blow at the right side of the chest of Naimuddin by dagger  causing injury at 

lung. Accused Rasim inflicted scratch injury at left side of chest by means of 

dagger and Uzir inflicted blow by lathi. All of them participated in the assault 

upon Naimuddin. The vital blows were inflicted by the accused Nazir and Jalal by 

lethal weapon and accused Uzir only gave a blow by lathi on the deceased and 

accused Rasim only inflicted scratch injury at the left side of the chest. However 

the conduct of the accused i.e their  appearance at the place of occurrence 

together with lethal weapon and attacking the deceased by weapon inflicting 

injuries shows that they had the common intention to kill Naimuddin. Accused 

Nazir gave the first vital blow at the beginning by a lethal weapon like axe at 

head causing fracture of the occipital bone. In spite of that blow the other 

accused also inflicted injury on the person of the deceased and this shows that 

definitely all the accused had the common intention to kill Naimuddin. 

Prosecution has established beyond doubt that on 5/7/04 at about 8-30 pm the 

accused persons, namely,  Nazir Ali, Rasim Ali, Jalal Ali and Uzir Ali in furtherance 

of their common intention committed murder of Naimuddin by intentionally 

causing his death. Prosecution has been able to establish a case u/s-302/34 IPC 

against the accused,  Nazir Ali, Rasim Ali, Jalal Ali and Uzir Ali beyond all the 

reason able doubt. Accordingly, accused,  Nazir Ali, Rasim Ali, Jalal Ali and Uzir 

Ali are convicted u/s-302/34 IPC. Accused Nur Ali is acquitted on benefit of doubt 

as prosecution has failed to establish a case u/s-148/302/34 IPC against him. 

 

65. Prosecution has able to establish a case u/s- 302/34 IPC against accused 

Nazir Ali, Rasim Ali, Jalal Ali and Uzir Ali beyond all reasonable doubt and the 

accused persons are convicted accordingly u/s- 302/34. Accused persons are 

acquitted from the offence u/s- 148 IPC as prosecution has failed to bring home 

the charge against the accused persons. Accused Nur Ali is acquitted from 

offence u/s- 148/149/302 IPC as the prosecution has failed to bring home the 

charge against the accused under the above sections.  
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66. Heard the accused persons on the point of sentence. Accused Rasim Ali, 

Jalal Ali and Uzir Ali prayed for showing them leniency as they are the only 

earning source of their family comprising of dependent children, wife and 

mother. Accused Nazir Ali prayed for showing him leniency as his children, wife 

and parents are dependent upon him. Considering the submission of the accused 

persons and considering the fact that the instant case is not the rarest of rare 

type case, I sentenced the accused persons R/I for life and to pay a fine of Rs. 

5,000/- each I/d S/I for 1 month each for committing offence u/s- 302/34 IPC. 

The period of detention already undergone by the accused persons be set off as 

per provision of section 428 CrPC. Seized articles be destroyed in course of time. 

Accused Nur Ali will go on fresh bail of Rs. 10,000/- with surety of like amount 

each u/s- 437-A IPC assuring that they will appear before the higher court as and 

when such court issue notice in respect of any appeal or petition filed against the 

judgment and order of this court. 

 

67. Judgment is pronounced at the open court in presence of the accused.  

 

68. Furnish a copy of the judgment and order free of cost to the convicted 

accused persons.  

69. Send a copy of judgment to District Magistrate, Nalbari. 

 Copy of this judgment be kept with record. 

 

Given under my hand and the seal of this court on this the 20th  day of  

June/2018. 

  

Dictated and corrected by me                                         Session Judge, 
                                                                                              Nalbari. 
 
        Sessions Judge, 
             Nalbari. 
 

 

 

D.Roy 

 

A P P E N D I X 
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A. Prosecution witness. 

   PW-1 Md. Kashed Ali 

  PW-2 Jakima Begum 

 PW-3 Md. Rafique Ali 

 PW-4 Md. Didar Hussain 

  PW-5 Dipak Sarma 

 PW-6 Daya Ram Kalita 

 PW-7 Dhiren Thakuria 

 PW-8 Md. Azad Ali 

 PW-9 Md. Nur Haque Ali 

 PW-10 Dr. Achyut Narzary 

 PW-11 S.I. Medini Mohan Baruti 

 PW-12 S.I. Biren Kr. Kalita 

 PW-13 Asim Sarma 

 PW-14 Mrs. Barnali Mahanta 

          

B. Defence witness. 

  DW-1 Md. Badrul Ali 

 DW-2 Md. Hamid Ali 

 DW-3 Md. Mafiz Ali 

 DW-4 Tezia Begum 

 

C. Prosecution Exhibit. 

 Ext-1 Ejahar. 

 Ext-2 Inquest Report 

 Ext-3 Seizure List 

 Ext-4 Postmortem Report 

 Ext-5 Charge Sheet 

 Ext-6 Sketch Map 

 Ext-7 Dead Body Challan 

 Ext-8 Statement of Jakima Begum recorded u/s-     
 164 CrPC 
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         Contd... 

 

D. Defence  Exhibit. 

 Ext-A Ejahar of Tihu PS Case No. 42/04 

 Ext-B F.R. in Tihu PS Case No. 42/04 

 

      Sessions Judge, 
            Nalbari 


